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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Arising out of Order-in-Original ZC2408220294411 DT. 25.08.2022 issued by The
Assistant Commissioner, CGST, Division-V, Ahmedabad South

el" 31q)&Jcjjdl <ITT rfl1, --qci- 1:@T Name & Address of the-Appellant/ Respondeh,t
Appellant

The Assistant Commissioner, CGST,
Division-V, Ahniedabad South

Respondent
M/s. Patel Dairy Products Private limited,
A-1, S:wagat Industrial Estate, Opp. Water
Tank Bhavda Patiya, Village-Kuha, Tal-'
Daskroi, Ahmedabad-382433 '
(GSTIN 24AAJCP9951D1Z8)
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following.way.

' (i)ilo
_(ii}

(iii)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of tGST Act, 2017.

r , I ..

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110.f'cGsT.Rules, 2017 and shall be
a~compani!'!d with a fee of Rs. One Jh_ousand for every Rs. One Lakh of Tax·or Input Tax Credit involved or the
difference mn Tax or Input Tax Credit involved or the amount of fine, fee or, penalty, determined mn the order
appealed against, subJect to a maximum of Rs. Twenty-Five Thousand. ' 1 -· · · · · · • " ·

hit±; .et
tr;z. ·±.3.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal«shall be filed along .with relevant
documents eJther electronically or as may be notified by the Registrar; A't>'.li"~H,a:te Tri_bu~~I ih FORM GST APL
05, on common portal as prescribed under Rule 110 of CGST Rules, 20171Ji:1];j:g:);f.Ji:1.II_ l;>g_g_¢.£..C?JD.P.?.Died by a copy
of the order appealed against within seven days of filing FORM GST APL-9.~JW~~r .- ,· . ;

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST'Act, 2017after paying -
. · (i) Full amount of Tax, Interest, Fine, Fee and Penalty arisingi'i_ftdr,n tht;!iirnpugnE1d order, as is

· admitted/accepted by the appellant, and · '· '· :: : ·· · .. . ·
(ii) A sum equal to twenty five per cent of the remaining ·'±±.amountof Tax in dispute, in

addition to the amount paid· under Section 107(6) of CGST Act, 2017,arising.from the said order, in
relation to which the appeal has been filed. .8;%357 .- _ ·

. The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019'dated 03:12:2019 has provided
that the appeal to tribunal can be made within three months from the ·-date-0f! communication of Order or
date on which the President or the State President, as the case may be of: the Appellate Tribunal enters
office, whichever is later. ·· . ' ··, ·· · '· ' ·
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ORDER-IN-APPEAL

Brief Facts of the Case :

The Deputy Commissioner, CGST, Division V, Ahmedabad South
(hereinafter referred to as the appellant/ department) has filed the following
appeal offline in terms of Advisory No. 9/2020 dated 24-9-2020 issued by the
Additional Director General (Systems), Bengaluru against Order No.

ZC2408220294411 dated 25.08.20222 (hereinafter referred to as the

impugned order) passed by the Assistant Commissioner, CGST, Division V,

Ahmedabad South (hereinafter referred to as the adjudicating authority)

sanctioning refund to M/s. Patel Dairy Products Pvt Ltd (Legal Name 
Patel Dairy Products Pvt Ltd), A-1, Swagat Industrial Estate, Opp. Water
Tank Bhavda Patiya, Village-Kuha, Tal-Daskroi, Ahmedabad - 382433
(hereinafter referred to as the Respondent). O
Appeal No. & Date Review Order No. & RFD-O6 Order No. & Date

Date ('impugned orders')
GAPPL/ADC/GSTD/78/2023- 67/2022-23 Dated ZC2408220294411 datedAPPEAL Dated 24.02.2023 20.02.2023 25.08.20222

- aei vane;
2. Brief facts of the case are that the 'Respondent' holding GSTls%,%2

No._ 224A~JCP9951D1Z8 had filed refund claim of Rs.27,10,532/- for '.{f! _' J;:,
period Apnl 2019 to March 2020 for ITC accumulated due to Inverted Ta\q..."o • .,,.,- ,./.}

[@%. +°Structure vide ARN No. AA2408220024471 dated 01.08.2022 under Rule O *

Section 54(3) of the CGST Act, 2017. Out of said refund claim of

Rs.27,10,532/- the adjudicating authority vide impugned order dated · 0
25.08.2022 (RFD 06) has sanctioned refund of Rs.19,99,010/- and
rejected refund claim of Rs.7,11,522/- on the ground that declared Net
ITC was found more than actual Net ITC.

During Review of the 'Impugned Order' dated 25.08.2022 the
department has observed as under :

• that the taxpayer is supplying exempted goods as well as taxable

supplies. On going through the Annexure-B and GSTR-2A, it appears
that the claimant has taken ITC of various goods having HSN viz;

3923, 3924, 2106, 9802, 0801, 3215, 7413, 1806, 1805, 1701,

4821, 8413, 5909, 4421, 0405, 3402, 8481, 9612, 8412, 1009,
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8443, 8466, 3917, 1905, etc. which are used partly for effecting
taxable supplies and partly for effecting exempt supplies.

• Rule 42 of the CGST Rules, 2017 specifies the manner of

determination of ITC in respect. of inputs or input services and
. reversal thereof Sub Rule (1) of Rule 42 states that: "The input tax

credit in respect of inputs or input services, which attract the
provisions of sub-section (l) or sub-section (2) of section 17, being

partly used for the purposes of business and partly for other
purposes, or partly used for effecting taxable supplies including zero

rated supplies and partly for effecting exempt supplies, shall be
attributed to the purposes of business or for effecting taxable
supplies."

• In this refund claim, it is noticed that the claimant have not reversed
the ITC as perprovisions of Rule 42 of the CGST Rules, 2017 during

the period 2019-2020, it is pertinent to mention that the claimant
have made proportionate reversal for the year 2020-2021, but not for
the financial year 2019-20, thereby, due to non reversal of
proportionate ITC under Rule 42 has enhanced their unutilized

Therefore, excess amount of refund has been sanctioned errone
by the Adjudicating· Authority. As the products are same i

periods, the claimant has to reverse the ITC as perprovisions o
42 of the CGSTRules, 2017.- !

In view of the above, net ITC (Statement-I [rule 89(5)] should be
calculated afterproportionate reversal, which is as under:

Aggregated Total Turnover Common Credit · Proportionate
Value of in the State of (C2) Reversal
Exempted the Registered (E/F)*C2
Supply person during

(E) taxperiod
(F)

64293158 153601635 11432887 4785473

After reversal ofproportionate reversal, remaining unutilized ITC
available with the claimantfor refund is as under:

Total ITC availed in GSTR 3B: Rs. 1,14,32,887/

Proportionate Reversal asper above: Rs. 47,85,473/

Net ITC available: Rs. 66,47,414/
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• In view of the above, maximum refund amount to be claimed is as
under:
Turnover of Tax Adjusted Net input Maximuminverted payable on Total tax credit refundrated such Turnover (4) amount tosupply of inverted (3) be claimedgoods and rated (5)servces supply of [(1 *4/3)-2](1) goods and

servzces
(2)

82012987 4105386 89308477 6647414 1999010

3. In view of above, the appellant/department has filed the
present appeal on the following grounds:

• The adjudicating authority has erred ir passing the refund order, the
claimant have not reversed the ITC as per provisions of Rule 42 of the
COSTRules, 2o1z. O

• As per Section 17(2) of the COSTAct, 2017; "Where the goods or services
or both are used by the registered person partly for effecting taxable
supplies including zero-rated supplies under this Act or under the

Integrated Goods and Services Tax Act and partly for effecting exemt
supplies under the said Acts, the amount of credit shall be restri
so much of the input tax as is attributable to the said taxable s
including zero-rated supplies."

•Rule 42 of the COST Rules, 2017 specifies the manner of determination
of ITC in respect of inputs or input services and reversal thereof Sub
Rule (1) of Rule 42 states that: "The input tax credit in respect of inputs ()
or input services, which attract the provisions of sub-section(1) or sub
section (2) of section 17, being partly usedfor the purposes of business
and partly for other purposes, or partly used for effecting taxable
supplies including zero rated supplies and partly for effecting exempt
supplies, shall be attributed·to the purposes of business orfor effecting
taxable supplies."

• Further, Rule 89(2) (h) of COST Rules, 2017 stipulate that refund claim
on account of accumulated ITC (where such accumulation is on account
of inverted duty structure) has to be accompanied by a statement

containing the number and date of invoices received and issued during
a tax period. Rule 89(3) of COST Rules, 2017 also provide that where
the application relates to refund of input tax€ credit, the electronic credit
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ledger shall be debited by · the applicant in an amount equal to the
refund so claimed.

• Thus, it is noticed that the adjudicating authority has erred in passing

the refund order, as the claimant have not reversed the ITC as per

provisions of Rule 42 of the COST Rules, 2017, thereby resulting in

excess amount being erroneously sanctioned by the Adjudicating
Authority; thereby the excess refund amounting to Rs. 7,11,522/- is
required to be recovered alongwith interest.

4. The Respondent has submitted their submission on
27.07.2023. The Respondent has submitted that 
i. When the appellant has already reversed ITC as per Section 42 and

0 intimated and clarified to the department, demand of refund amount
back has not been sustainable and tenable.

u. If department has found any deficiency in refund claim then department
has to issue ASTM-10 and fallow the procedure of Section 73, demand
of refund claim back will not suffice the proper procedure under GST
provision.

uL.

Turnover of Tax
inverted payable
rated on such
supply of inverted
goods and rated
services supply of
(1) goods

and0 services
(2)

Asper As per
GSTR-1 GSTR-1

Adjusted
Total
Turnover
(3)

Asper
GSTR-3B

Net
(4)

input tax credit Maxi
refun
amo
be
claim
(SJ
[(14/

Calculation sheet of the refund amount as under:

As per As per w.e. is
GSTR-3B 2A less

19-20 81552873 4084733 89308471 9906713 7441489 7441489 2710533

w. GSTR-3B credit has been reversed by the Rs. 11432872/- less ITC
reversible Rs. 1526159/-, net balance Rs. 9906713/- where as we
have claimed refund on the reflected ITC in GSTR-2A, even though it has
been same amount.

v. Set aside the order of denial of refund claim ofRs. 7,11,522/-.

Personal Hearing :

5. Personal Hearing in the matter was held on 27.07.2023
wherein Mr. Vipul Khandar, C.A. was appeared on behalf of the
'Respondent' as authorized representative. During PH he has filed cross
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objection and reiterated the same. It is detailed in Para1 of Cross
Objection that they have taken the less amount of ITC than the ITC

available for the refund i.e. Rs. 1,14,32,872/- against that appellant has
taken only Rs. 74,41,489/-. Therefore even if the amount of Rs.

15,26,159/- which is said to be proportionate reversal is reduced even
then this will not effect the net amount of refund sanctioned to them.
Therefore appeal filed by the department may be rejected.

Discussion and Findings :

6. I have carefully gone through the facts of the case, grounds of
appeal, submission made by the Respondent and documents available on
record. I find that the Respondent has filed the refund application of
accumulated ITC due to Inverted Tax Structure for the period from April

2019 to March 2020 on 01.08.2022. The adjudicating authority has
sanctioned the partial amount of said refund claim to the Respondent vide 0
impugned order. By referring the provisions of Section 54 of the CGST Act,

2017, the department/ appellant in the present appeal has mainly
contended that as the respondent have not reversed the ITC as per

provision of rule 42 of the CGST Rule 2017, the excess amount of refund
«claim of Rs.7,11,522/- so erroneously sanctioned by adjudicating auth

is required to be recovered with interest.

7. I find that the department is mainly relying Upon the provis
of Section 17(2) of the CGST Act, 2017 and Rule 42(1) and Rule 89(5) of

the CGST Rules, in the present appeal. Accordingly, the same are 0
reproduced as under :

Section 17. Apportionment of credit and blocked credits.

(2) Where the goods or services or both are used by the registered person
partly for effecting taxable supplies including zero-rated supplies under this
Act or under the Integrated Goods and Services TaxAct andpartly for effecting
exempt supplies under the said Acts, the amount of credit shall be restricted to
so much of the input tax as is attributable to the said taxable supplies
including zero-rated supplies.

Rule 42. Manner of determination of input tax credit in respect of
inputs or input services and reversal thereof.

(1) The input tax credit in respect of inputs or input services, which attract
the provisions of sub-section (1) or sub-section(2) of, section 17, being
partly used for the purposes of business andpartly for other purposes,
or partly used for effecting taxable supplies including zero rated
supplies and partly for effecting exempt supplies, shall be attributed to
the purposes of business orfor effecting taxable supplies.
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Rule 89. Application for refund of tax, interest, penalty, fees or any
other amount.

Sub-rule (SJ of Rule 89 prescribes the formula for computing the refund on
account of inverted duty structure. Theformula prescribed under Rule 89 (SJ is
reproduced below, as under:

"Maximum Refund Amount= {(Turnover of inverted rated supply of goods and·
services) x Net ITC+ Adjusted Total Turnover} - tax payable on such inverted
rated supply of goods and services. 11

Explanation: - For the purposes of this sub-rule, the expressions 

(a) "Net ITC" shall mean input tax credit availed on inputs during the relevant
period other than the input tax credit availed for which refund is claimed
under sub-rules {4A) or (4B) or both; and

8. I find that the department has contended in the present appeal that
the Respondent has not reversed the ITC as per provisions of Rule 42 of

the CGST Rules, 2017 during the period 2019-2020, thereby, due to non

reversal of proportionate ITC under Rule 42 has enhanced their unutilized
ITC. Therefore, excess amount of refund has been sanctioned erroneously
by the Adjudicating Authority.

Net ITC (Statement-I [rule 89(5)] calculated after proportionate reve
by the appellant/ department is as under:

Aggregated Total Turnover Common Credit Proportionat
Value of in the State of (C2) Reversal
Exempted the Registered (ElF)*C2
Supply person during

(E) taxperiod
F

64293158 153601635 11432887 4785473

After reversal ofproportionate reversal, remaining unutilized ITC
available with the claimantfor refund is as under:

Total ITC availed in GSTR 3B: Rs. 1,14,32,887/

Proportionate Reversal as per above: Rs. 47,85,473/
Net ITC available: Rs. 66,47,414/

• In view of the above, maximum refund amount to be claimed is as
under:
Turnover of Taxpayable Adjusted Net input Maximum
inverted on such Total tax credit refund
rated inverted Turnover (4) amount to
supply of rated supply (3) be claimed
goods and of goods and (5)
services servces [(14/3)2]
(1) (2)
82012987 4105386 89308477 6647414 1999010
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9. I find that in support of their claim the Respondent: has
submitted Net ITC Statement, calculated after proportionate reversal, is
as under:

Year ITC ofHSN Exempted Adjusted Reversal of
39 Turnover Turnover ITC required

2019-20 3552801 63414810 147625604 1526159

After reversal ofproportionate reversal, remaining unutilized ITC
available for refund is as under:

Total ITC availed in GSTR 3B: Rs. 1,14,32,872/

Proportionate Reversal as per above: Rs. 15,26,159/

Net ITC available : Rs. 99,06,713/

Net ITC taken as per 2A and GSTR3B, whichever is lower is : Rs.
74,41,489/

• In view of the above, maximum refund amount to be claimed. by the
appellant is as under:

0

9906713 7441489 7441489 271053389308471

Turnover of Tax Adjusted Net input tax credit Maximum
inverted payable Total (4) refund
rated on such Turnover amount to
supply of . inverted (3) be claimed
goods and rated (SJ
services supply of [(14/3)
(1) goods arid

services
(2)

As per Asper Asper As per As per w.e. is

~
GSTR-1 GSTR-1 GSTR-3B GSTR-3B 2A less

19-20 81552873.14 4084733

0
11. In view of above, I find that in the instant case, the Respondent

has considered Input Tax Credit amounting to Rs.74,41,489/- in the Net
ITC considered for the purpose of calculation of admissible refund of Rs.
27,10,533/-. However, the appellant/department has considered Input
Tax Credit amounting to Rs. 66,47,414/- in the Net ITC considered for the
purpose of calculation of admissible refund of Rs. 19,99,010/-. Due to
mismatch of Net ITC there is a difference between refund amount of Rs.
7,11,522/-. In view of above, I find that the adjudicating authority has
sanctioned the refund claim in the present matter without considering the
correct amount of Net ITC as discussed in above paras, which resulted

into sanctioned of erroneous Refund of Rs. 7,11,522/-.
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0

12. In view of above discussions, I find that the impugned order is
not legal and proper and therefore, it requires to be set aside to the

extent of sanction of excess amount of refund. Accordingly, the appeal

filed by the 'Department/Appellant' is allowed and set aside the 'impugned

order' to the extent of sanction of excess amount of refund of Rs.
7,11,522/- only. The 'Respondent' is also directed to submit all the
relevant documents/submission before the refund sanctioning authority
and the refund Sanctioning Authority shall verify the facts again and pass
order accordingly.

fa4aftrafR n& erfha fazlu 3qta7Rt faa star2t

The appeal filed by the appellant/ department stands disposed of in
above terms.

-%

(Ades umar Jain)
Joint Commissioner (Appeals)

Date: .08.2023
AttestedA),
(Sandheer Kumar)
Superintendent (Appeals)
Central Tax, Ahmedabad
By R.P.A.D.

To,
M/s. Patel Dairy Products Pvt Ltd,
(Legal Name - Patel Dairy Products Pvt Ltd),
A-1, Swagat Industrial Estate,
Opp. Water Tank Bhavda Patiya,
Village-Kuha, Tal-Daskroi,
Ahmedabad - 382433

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4 Th Dy/Asstt. Commissioner, CGST, Division-V, Ahmedabad South.

Superintendent (Systems), CGST Appeals, Ahmedabad.
. Guard File.

7. P.A. File
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